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We appreciate the steps taken to reew: ééu‘aw "ha 'GE

} mEe: Ami in particulas, the fosus given o fustce
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cent the Management of Warer resources in our

The absence of federal permumng sequirernents will not leave waters unprotect
Construnon and a strong publie tast doctrine go
state, The Alaska Legrlanure has already provided State agencies with statatory authority w protwect
water resources and to ensure all uses are in the public mterest.

We also appreciate vo
has urigue charactensues such as permatrost that make our active partapason critical to developing
4 seostire and workable defimpon of waters of the United States, The State of Alaska has often
found wself in an adversarial position with the federal governmenr 1 the past, ghting 1o prescrve
our abidity 1o manage and develop ow own lands and resources. We are bopebul that tus marks the
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e and collaborative relatiomship that takes into account Alaska’s

begmnimg of a more produc
complex and wiigue environment.
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State of Alaska Comments on Proposed Revision of Federal Regulations
Defining “Waters of the United States” under the Clean Water Act

June 19, 2017

The State of Alaska (State) provides these comments in response to the Presidental Executive
Order on “Restoring the Rule of Law, Federalism, and Economic Growth by Reviewing the “‘Waters
of the United States’ Rule” and the related invitation from EPA and Corps to Governor Walker.
The State understands a guiding principle in this process is a cooperative federalism approach;
accordingly, the State of Alaska, independently, and as a member of the Association of Clean Water
Administrators and the Western States Water Council, advocates that any effort to clarify or define
Clean Water Act (CWA) jurisdiction give as much weight as possible to State needs, priorities, and
concerns.'

The State also understands that the Environmental Protecdon Agency (EPA) and U.S. Army Corps
of Engineers (Corps) are interested in Alaska’s view of a definition that will be appropriate and
effectve for enforcement of the CWA in Alaska. This information is to be considered in the
development of a new federal definition of “waters of the United States” (WOTUS). The President
has directed that the agencies consider a new definition that is consistent with Justice Scalia’s
opinion in Rapanos v. United States (Rapanos).” It is further understood that EPA and the Corps are
interested in understanding how Alaska might respond to a reduced scope of federal jurisdiction
under the CWA.’

1. Generally, the State supports an interpretation of “waters of the United States” that is
consistent with Justice Scalia’s opinion in Rapanos.
Justice Scalia defined “waters of the United States” under the Clean Water Act to include (1)
traditional “navigable waters” and (2) other relatively permanent bodies of water that are connected
to traditional navigable waters. Relatively permanent bodies of water are those that form geographic
features “described in ordinary parlance as ‘streams, oceans, rivers, and lakes.” By contrast,
“channels through which water flows intermittently or ephemerally or channels that periodically
provide drainage for rainfall are not relatively permanent bodies of water.”

He clarified that wetlands are not “waters of the United States” in their own right. But a wetland
may be regulated as part of a “water of the United States™ if it is adjacent to a “water of the United
States.” To be considered adjacent, the wetland must have a “continuous surface connection” to the
jurisdictional water body such that it is difficult to determine where the “water” ends and the
“wetland” begins.* Hydrological connections and ecological relationships are not enough to render a
wetland “adjacent” — a continuous surface connection is required.’

In concept, the State supports an interpretation of “waters of the United States” that is consistent
with this definition. Perhaps the most significant advantage of this language is its clarity, particularly

See Western States Water Council Resolution #369, July 18, 2014.

547 U.S. 715 (2006).

Letter to Governor Walker from EPA Administrator Scott Pruitt and Sentor Official Performing the duties of the
Assistant Secretary of the Army (Civil Works) Douglas W. Lamont (May 8, 2017).

+ Rapanos, 547 U.S. at 739.

> Id ar 742.
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king efforts on s regional, rather than seional, level
ssible final rules)”

SN

ANCES

across the country.” For the same reason, mlema
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State of Alaska Comments Page 3 June 19, 2017

snowpack. Only those rivers and streams with continuous flow after the seasonal breakup are
“relatively permanent.”

B. Wetlands and Wetland Mosaics in Arctic and Western Alaska

In Arctic and Western Alaska, wetlands (underlain by permafrost) create a mosaic on the
landscape. Justice Scalia’s definition does not allow federal jurisdiction to be extended over an
entire “wetland mosaic.” While there may be some potential for a subsurface hydrologic
connection (which can be difficult to determine), that is not adequate to render wetlands
“adjacent” to jurisdictional waters ot establish the necessary “continuous surface connection.”
Clean Water Act jurisdiction should not be applied in a manner that “jumps over” the
uplands/non-wetlands to other wetlands simply because an area is determined to be a “wetland
mosaic” with the potential to be hydrologically connected to a navigable water. Only northern
latitude wetlands with a clear and consistent surface connection to a navigable water during the
open water season should be considered “adjacent to” and therefore within the scope of

WOTUS.

C. Geographically Separated Waters
There are several regions of Alaska (Interior and Southcentral) where small ponds or
wetlands are geographically isolated from waters of the U.S. Geographically separated small
ponds and wetlands have no surface connection, seasonal or otherwise, to a navigable water.
The regulations should explicitly exempt these isolated waters from the waters of the U.S.
definidon.

D. Areas with Permafrost
Approximately 63 percent of Alaska is covered by continuous or discontinuous permaftrost.
As permafrost is less pervious to water than unfrozen ground, permafrost limits the
downward seepage of water and typically makes these environments wetter in lowland areas.
This is especially true in continuous permafrost areas (see attachment 1). While these areas
may meet the definition of wetlands, absent a continuous surface connection to navigable
waters, permafrost should be expressly excluded from the waters of the U.S. definition.

E. Ponds and Lakes

Alaska contains over 3 million lakes larger than five acres, many in remote areas that have
not been extensively studied. Under the current rule, jurisdictional determinations require
expensive and laborious efforts to identify and map subsurface hydrological connections,
often with ambiguous results. A clear and easily determinable definition that limits
jurisdiction to lakes with a clear, permanent and continuous surface water connection to a
navigable water would significantly reduce the administrative burden and costs of
jurisdictional determinations in remote areas of the state.

F. Other non-jurisdictional waters
Any “other waters,” including intermittent, ephemeral, or isolated ponds and wetlands, that
have no continuous surface connection to a navigable water or tributary to a navigable water,
are not “waters of the U.S.” and should be expressly excluded from the definition."”

19 See Rapanos, 547 U.S. at 732 & 739.
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3. Opportunities and challenges due o Alaska’s unique waters and wetlands.,
The urdguen
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Atmore than 403 million acres, the State of Alaska encompasses the largest geographic area of any
state w1 the nanon — more than twice the area of the next-lacpest state. Alaska has move coastline
than the entire contermnons L

ted Srates and over 19000 water bodies that aze known 1o support
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Wetlands ang i deepwater habitat combined cover over 204 mullion scres, over 30 percent of Alaska’s
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Alaska has over ’E 4 million acres of wetlands, compasing approsimately 43 perceny of the surface
area of the state.” The rest of the 1158, contains @}groxnn&ic?i 107 mullion acres of wetlands,
compising fzpprox.ﬁmaizchi four p“rf"cm of the surface area.” Sixty-three percent of the country’s
semaining wetands are in Alaska. Using National Hydrography Daaset’” information from the
Bureau of Land Management (March 2014), Alaska has 884075 miles of nivers
21,655 square mules of lakes.
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Alaska has a more teraperate, mantme chimate with an averape annual precipitagon of 100 o 200
mches falling m werrain of mountamons ramftorests. The averape annual precipitation for the

Nutthern rogton 15 4 1o 6 mwhes with § 7
16 1o 25 inches, with 30 10 4D perecat falling as spow; and the Interior recetves 6 to 13 i
4} 1o 60 percent falling as snow.™

percent falling as snow; the Western region recelves

ches, with

Permafrost i soil, rock or sediment that ts Frozen for more than two consecutive vears. In aress oot
avertam by e, 1t exists beneath s laver of soil, vock, or sedmment, which freeses :ﬁ‘;d thaws annually
and is called the “active laver.” The vegetation that Hves v thus active laver may exhibar the
characteristics of wetlands — hydre seals, hvdradopy, and hydrophyvie veperadon. Depending on
topography, sl rvpes, and other features, permatrost wetlands are very dynamic sy
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pertafrost lies 1o Intertor and Westorn Alaska {see attachment 1),
Permafrost wedands pose a parucudar challenge. It can be difficult 1o defintuvely determine whether
there is 8 continuous connection to downstream waters and wotlands due to, among other reagsons, 2
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2r8 m t.ht. L mtc,d States” will
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gqually 1o all waters 1 Alaske, Therefore, the same water a;:,m?ny backstop for dredpe and Gl acoviy

swill remann throughout the stae, even of the foderal agencies adopt a more rostramed approach w
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We also ask that the agencies be mindful of Alaska’s broader circumstances when evaluating the
economic impacts of a new rule. For a variety of reasons, regulatory programs often affect Alaska
differently than the Lower 48. Generally, and in contrast to the conditions that gave rise to the
enactment of the CWA, Alaska — the 49" state and America’s “Last Frontier” — remains largely
undeveloped. Higher transportation and operating costs in remote or undeveloped regions together
with short construction seasons due to climate conditions mean that the same regulatory burden
may be more likely to render projects uneconomic.

Many CWA provisions were designed to protect and enhance limited or degraded wetlands. Yet,
Alaska has no shortage of wetlands. In fact, 174 million acres of wetlands cover 43 percent of the
state’s surface area. By comparison, wetlands across the rest of the country total about 103 million
acres or four percent of the surface area. Through the CWA Section 404 permitting process, the
EPA and Corps exert regulatory jurisdiction over vast areas of Alaska compared to other states. This
fundamentally different proportion of wetlands suggests a fundamentally different balance of
economic burdens and environmental benefits associated with wetland mitigation requirements in
Alaska compared to other areas of the country.

Contributing to the relative burden of wetland mitigation, regions of Alaska consist almost entirely
of public land, leaving very little private developable land that can be acquired and set aside to fulfill
wetland mitigation requirements. The scarcity of land available for mitigation results in tremendous
project cost increases. At the same time, locking up private land in corridors where little private land
remains can create substantial hurdles for efforts to establish or develop an economic base in a
region.

6. A clear WOTUS standard that is easily applied in practice is most important.

Most importantly, 2 new WOTUS definition must be clear and concise. A clear and unambiguous
test will allow jurisdictional determinations to be made quickly and definitively. The current
methodology, using the “significant nexus” test, has proven unnecessarily burdensome and costly. It
requires a developer’s preliminary WOTUS determination to be confirmed by the Corps through a
formal jurisdictional determination. To avoid the considerable time and expense of that formal
Corps determination, a developer can “assume” jurisdiction over any area that could possibly be
WOTUS. But, to advance the permitting process, the developer must pay mitigation costs for the
entire “assumed” WOTUS. Ultimately, projects ate bearing the cost and burden of mitigating
impacts to lands that are not WOTUS.

The public should not bear the onus and costs of complex technical analyses for jurisdictional
determinations or for mitigating impacts to non-WOTUS lands and waters. Any revision to the
definition of WO'TUS should focus on clarity and practical application. This will reduce permitting
time and costs for both regulatory agencies and permit applicants.
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